This article analyses the relationship between the scope of security needs that are cited as justification for restricting humanitarian assistance in situations of occupation and the scope of the occupant's obligation to facilitate and/or proactively provide humanitarian relief. It argues that, compared with a non-occupant, an occupying power may consider broader security goals as reasons to restrict humanitarian assistance, but that doing so imposes a greater responsibility on the occupying power to provide alternatives to the humanitarian assistance being restricted. In addition, as a normative matter, as increasingly long-term security goals are included in the 'military necessity' cited as a reason for restricting humanitarian assistance, the ambit of what is included in humanitarian assistance should be expanded to include the economic development and investment in infrastructure needed to provide for humanitarian needs in the long term. This kind of regime would enhance the self-regulation of warring powers by requiring those with the ability to engage in long-term security planning to use that ability also to provide for the long-term humanitarian needs of the civilian population. The article examines restrictions on humanitarian assistance in Gaza as an example of how this normative arrangement might work in practice.
INTRODUCTION
Changes in the way in which warfare is conducted bring about a host of challenges to international humanitarian law (IHL), including its provisions requiring parties to a conflict to facilitate humanitarian assistance. As in the case of most IHL obligations, the provisions that require a party to facilitate humanitarian assistance are subject to limitations of military necessity: humanitarian action may be restricted or conditions placed upon it if so required by the military or security needs of the party in question. Yet, the scope of those security needs is far from clear, especially in conflicts that are not between standing armies seeking to gain territorial advantage, but rather involve non-state actors, where the goals and scope of the battle are not well defined. 1 In this article I analyse the guidelines used to evaluate the lawfulness of restrictions or conditions placed on the provision of humanitarian assistance to civilians during an armed conflict and belligerent occupation. I focus on the kinds of security goal that may justify the restriction or refusal of humanitarian assistance and the implications that resorting to them may have on a party's obligations towards the civilians who would benefit from such activity.
First, I analyse the concept of military necessity, exploring the nature and extent of security considerations that may be taken into account in restricting or setting conditions on humanitarian action. I draw a rough distinction between two primary and overlapping kinds of protected military need: (i) military necessity in the framework of the laws of armed conflict, and (ii) security needs in the framework of belligerent occupation. I suggest that in the case of belligerent occupation, there is, or should be, a proportional relationship between the scope and nature of the security needs claimed by the party seeking to restrict humanitarian action and, conversely, the obligations that such party has to facilitate or even undertake humanitarian relief. This kind of proportional relationship emerges from a comparison of the way in which the law of occupation and the law of hostilities, respectively, treat obligations to undertake and/or to facilitate humanitarian assistance.
Second, I explore the kind of activity that is or should be protected as humanitarian assistance in situations of occupation. Here, too, I explore a proportional relationship. I suggest that as the scope of the security needs cited as justification for restricting humanitarian action becomes broader and more forward looking, so too should the ambit of actions that are protected by IHL as humanitarian in nature, including development and other activities that increase the capacity of the civilian population to provide for its needs.
I use the procedures and rules governing relief schemes for residents of the Gaza Strip as an area of focus, evaluating the nature and scope of security needs cited by Israel as justification for restricting or setting conditions on humanitarian assistance, and analysing them under the relevant (and overlapping) IHL provisions governing humanitarian assistance in situations of armed conflict and belligerent occupation. I also apply my tentative conclusions on what should be considered humanitarian assistance to the activity that international organisations seek to undertake in Gaza, to assess the extent to which it may be protected under IHL. I ask whether -in the context of occupation and perhaps other situations of long-term control, and as a future direction for IHL -an obligation to facilitate development can or should be read into the relevant IHL provisions governing the obligation to facilitate humanitarian relief.
In addressing humanitarian assistance, I include two types of obligation: (i) the obligation of parties to a conflict and/or an occupying power to permit and facilitate the provision of humanitarian assistance by others, and (ii) proactive activities that an occupying power is required to undertake in order to ensure the provision of adequate supplies to the civilian population.
In considering the proportionality issue, I consider the calculations on each side of the 'scale': military necessity (which is addressed in the next section) and the importance of the humanitarian assistance in meeting the needs of the civilian population protected by IHL. This latter item can also be thought of as the harm that the civilian population would suffer if such assistance were delayed, hampered, reduced or denied.
The outline of this article is as follows. Section 2 introduces the provisions that protect humanitarian assistance in situations of armed conflict and occupation together with their limitations. It then analyses the security rationales that may justify restricting or setting conditions on ISRAEL LAW REVIEW [Vol. 49:2 humanitarian assistance in each context. It suggests, in the case of occupation, a proportional relationship between the breadth of the security justifications cited for restricting humanitarian assistance and, paradoxically, the obligation to facilitate or undertake such activity. Section 3 applies this emerging theoretical framework to Israeli restrictions and conditions on humanitarian assistance in Gaza, focusing on restrictions on construction, reconstruction and repair projects. Section 4 briefly analyses the scope of what may be considered humanitarian assistance protected by IHL. The article concludes by suggesting some practical implications of this analysis.
THE OBLIGATION TO FACILITATE HUMANITARIAN ACTION AND ITS LIMITATION
In this section I survey the source of the obligation to facilitate humanitarian assistance, noting differences in the scope of the obligation imposed on occupying powers as opposed to parties to an armed conflict who are not occupants, and the type of military requirement that may justify placing restrictions or conditions on humanitarian assistance. We can identify two types of obligation to facilitate humanitarian assistance: those applicable specifically to occupied territories and those applicable generally to parties engaging in international armed conflict.
2 In the first instance, an occupying power owes a robust duty not just to facilitate humanitarian assistance provided by others but also to proactively provide for the needs of the civilian population. The source of this duty predates the post-Second World War humanitarian revolution 3 and can be found in Article 43 of the Hague Regulations, which requires an occupying power to restore 'public order', or rather public life, by stepping into the shoes of the ousted sovereign and providing the services it would have provided. 4 This broad authority to restore normal life includes meeting the humanitarian needs of the civilian population. The later codifications in the Fourth Geneva Convention 5 and Additional Protocol I 6 elaborate the proactive obligations of an occupying power, and include obligations to facilitate the proper working of educational 7 and medical 8 institutions and to supply food, medicine, clothing, shelter and other items 'essential to the survival of the civilian population'.
If the civilian population is inadequately supplied, the occupying power must also agree to and facilitate humanitarian relief schemes, including allowing free passage of consignments.
10 These obligations are qualified: they are to be undertaken subject to the means available to the occupying power.
11 A second qualification would be the security requirements of the occupying power, which the occupant is authorised under Article 43 of the Hague Regulations to protect and which can also be read into the 'means' qualification as part of the general architecture of the law of occupation. There are no bright lines to determine when each obligation applies -the obligation to permit or facilitate, and the obligation to proactively undertake humanitarian relief. Presumably, if the first, positive obligation, which is an obligation of means, is not met fully, at the very least the occupier must facilitate the initiatives of others.
The second type of provision applies generally to international armed conflict and is limited to facilitating, rather than undertaking, humanitarian action. The Fourth Geneva Convention and Additional Protocol I require all parties, including those not taking part in the hostilities, to facilitate humanitarian relief.
12 Article 23 of the Fourth Geneva Convention requires facilitation of humanitarian supplies and enumerates three concerns that may allow a party to refuse the passage of supplies essential for civilians: (i) diversion of supplies; (ii) ineffective control of supplies; and (iii) that a definite advantage may accrue to the enemy's military efforts or economy by substituting the consignments for goods that would otherwise be provided or produced by the enemy. Additional Protocol I modifies these provisions, specifying that parties to the conflict and any high contracting party may specify the technical arrangements, including search, under which passage is permitted and may not delay or divert such passage 'except in cases of urgent necessity in the interest of the civilian population concerned'. 13 As a corollary, parties are required to assist relief personnel in carrying out their mission, subject to practicability and 'imperative military necessity'.
14 The discretion of non-occupying parties to a conflict to restrict humanitarian assistance is strictly limited.
Here we may observe the contrast between the highly specific conditions under which a nonoccupant may restrict humanitarian assistance and the more general provisions that apply to an occupant.
The broad scope of an occupying power's authority to restore safety and protect security needs gives it discretion in entertaining requests to facilitate humanitarian action where such action is seen to conflict with its security needs. In other words, in light of the trustee relationship 10 GC IV (n 5) art 59. 11 The obligation to restore public order, as outlined in art 43 Hague Regulations (n 4), is to be fulfilled by the occupant taking 'all the measures in his power' and 'as far as possible'. That qualification is repeated, in varying forms, in GC IV, arts 55, 56 and 59, and in AP I, art 69. 12 GC IV (n 5) art 23; AP I (n 6) art 70. 13 AP I (n 6) art 70, which applies in situations other than those of occupation, and incorporates by reference the broader definition of 'supplies' in art 69. According to its commentary, art 70 essentially replaces the justifications for thwarting humanitarian action outlined in CG IV, art 23 with the more general requirement of 'urgent neces- between the occupant and the civilian population spanning the entirety of public life inside the occupied territory, and in contrast to the general provisions regarding armed conflict, 15 the legal doctrine does not explicitly delineate the nature of the security goals that may justify limiting offers of humanitarian relief. The primary limitation on an occupying power's ability to refuse humanitarian aid is not the scope of the security needs it may consider but rather its overarching obligation to ensure that the civilian population is adequately supplied 16 and that normal life is restored as much as possible.
17 Perhaps a range of security needs could potentially justify restricting humanitarian action, but if the occupier chooses to invoke them, it would then need to undertake such action itself as far as possible.
On the other hand, the legal provisions governing parties to a conflict who are not occupants do not allow refusal to facilitate humanitarian action for general reasons of military necessity, but rather narrowly circumscribe those reasons. Certainly, a party may prescribe the technical arrangements for the passage of aid and, for situations in which Article 70 of Additional Protocol I applies, delay or refusal is permissible only in cases of urgent necessity and when doing so furthers the interests of the civilian population. This last requirement is echoed in the provision requiring a party to the conflict to facilitate the activities of relief personnel, subject to cases of 'imperative military necessity'. Out of concern for civilians, in circumstances in which parties to the conflict do not owe special duties to civilians under the law of occupation, their ability to refuse or delay humanitarian action is limited.
Until now I have outlined the provisions governing humanitarian assistance and its limitation in situations of occupation and armed conflict not involving occupation. In the remainder of this section, I look more closely at the kind of military necessity that may justify the restriction of humanitarian action and explore a more generally applicable principle regarding the relationship between the breadth of the security needs claimed as reason to restrict humanitarian assistance and, conversely, the obligation to facilitate humanitarian action. 15 GC IV (n 5) art 23, which applies in situations of both occupation and non-occupation, and AP I, art 70, which explicitly applies except in occupied territory. 16 GC IV (n 5) art 59. 17 Hague Regulations (n 4) art 43. 18 Military objectives are limited to those objects which by their nature, location, purpose or use make an effective contribution to military action and whose total or partial destruction, capture or neutralization, in the circumstances ruling at the time, offers a definite military advantage.
The Dictionary of the International Law of Armed Conflict defines military necessity simply as 'doing what is necessary to achieve war aims '. 23 At the crux of the principle is the question of objectives. The doctrine, developed to determine which kinds of attack are lawful, seems to offer few guidelines for evaluating military necessity in the context of occupation, where active combat may have subsided but military necessity is invoked to justify restrictions on civilian life and humanitarian assistance. Even assuming that a belligerent occupation is maintained to achieve military -as opposed to political -ends, the military goals involved in maintaining control over a civilian population are very different from the goals contemplated by the body of law that regulates targeting during active hostilities.
Both sides of the proportionality inquiry change when we consider the military necessity not of carrying out an attack that puts civilians at risk, but rather the military necessity of restricting humanitarian assistance in an occupied territory. In the former case, military necessity is evaluated by parameters such as how direct and concrete a military advantage would accrue, weighed against the likelihood and severity of civilian death and/or injury or destruction of civilian property. 24 In the latter case of occupation, especially where active combat operations have ceased, commanders might weigh the necessity of preventing military supplies from reaching armed groups against the needs of the civilian population and its ability to carry out normal public life, for which the occupier is responsible. Indeed, it is difficult to separate what may be military aims and what may be political aims, especially if one adopts the view that war itself is a political instrument.
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A further complication arises from changes in modern warfare, away from standing armies facing each other and towards combat activities which involve both state and non-state actors fighting wars of attrition. Under a conventional model of warfare, necessity has been understood 20 Lieber Code (n 18) art 14. 21 St Petersburg Declaration (n 19) Preamble, para 3. 22 AP I (n 6) art 52(2). to be that which is required to achieve the 'complete or partial submission of the enemy' 26 or 'to bring about the successful conclusion of a military operation'. 27 It is difficult to apply these conventional definitions in cases in which the 'military operation' is low level and has been ongoing for decades, or the 'enemy' consists of armed groups rather than a state that may surrender.
The increasing trend towards viewing occupation as 'transformative'-seeking political and domestic changes in the territory, presumably to alter the conditions which allowed a military threat to emerge -further muddies the definition of military necessity. 28 For example, if the primary military threat to an occupier emanates from an armed group which also provides social services -as is true of the Hezbollah group in Lebanon or the Hamas group in the Palestinian territory -an occupying power may argue that allowing aid to enter areas controlled by such a group and enhance its provision of social services would increase political support for the group and thus a threat to the occupier's security interests. The 'necessity' that is being fulfilled is related to long-term control of a foreign territory, and its potential meaning could be quite broad.
I suggest that, in situations of occupation, there should be a proportional relationship between the broad scope of the security objectives claimed as reasons for limiting or placing conditions on humanitarian assistance and the scope of the obligation owed by an occupying power to facilitate and undertake humanitarian relief. This relationship appears to be built into the architecture of the law of occupation -an occupant claiming broad powers under Article 43 of the Hague Regulations to take restrictive measures for reasons of security would presumably owe robust obligations, also under Article 43, to restore public life, including at a minimum meeting the humanitarian needs of civilians. We might imagine that as an occupation lasts longer, and the scope of the security needs cited as reasons to restrict humanitarian action expands, the occupant's obligations towards the civilian population would deepen, paradoxically limiting its ability to restrict humanitarian assistance in the name of security or, if it does so restrict, requiring it to provide alternatives. 29 The scope of the security needs claimed might provide guidance in determining the balance between an occupier's obligation to undertake humanitarian action and its obligation merely to facilitate it. An occupier pursuing long-term security goals -and restricting humanitarian action in order to achieve them -implicitly gives a broad interpretation to the powers outlined in Article 43 of the Hague Regulations in restoring public order and safety. A robust interpretation of that provision would apply not just to the power and obligation to protect security but also to 
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the power and obligation to provide for normal civilian life, including meeting humanitarian needs. This is consistent with the Israeli Supreme Court's determination, based on legal scholarship, that the responsibility to restore public life, in accordance with Article 43, becomes broader in the context of a long-term occupation in which an occupant has the ability to engage in longterm planning and the needs of the civilian population become more complex. 30 Indeed, an occupant engaging in long-term military planning signals that it has the capacity and control needed to engage in other kinds of long-term planning such as that needed to meet humanitarian needs.
Such an interpretation of an occupant's duties is consistent with the trend towards the 'humanization of humanitarian law'. 31 It reflects heightened concern for the civilian population but leaves the occupying power with broad discretion to determine how to meet civilian needs while still taking steps that are militarily necessary. It serves as a check on the decisions made by an occupying power in balancing its security needs with the humanitarian needs of civilians, and especially claims about the feasibility of meeting humanitarian needs.
32
While the duty to provide for the civilian population's humanitarian needs is firmly grounded in IHL and pre-dates the entrenchment of human rights norms into the responsibilities that an occupying power has towards the civilian population, 33 human rights law may provide an independent source of the obligation for the occupying power not just to facilitate but also to undertake humanitarian assistance. 34 There is some overlap between an occupying power's IHL duties to facilitate and undertake humanitarian relief and its obligations, for example, to protect and fulfil the right to health 35 There is a parallel between an occupant's obligations both to facilitate and to undertake humanitarian assistance and the obligations on states to respect and fulfil human rights. 37 Just as a state has a responsibility to respect human rights and to refrain from interfering with their enjoyment, so an occupying power, whose consent is required in order for others to undertake humanitarian relief schemes, has an obligation, subject to qualifications, to refrain from interfering with the humanitarian assistance provided by third parties. Just as a state has a responsibility to take proactive measures to facilitate the enjoyment of human rights, so an occupying power has a responsibility to take proactive steps to provide humanitarian assistance where needed. Conversely, the extent of the security objectives pursued by an occupant can provide information about its capacity to fulfil human rights in the occupied territory.
In contrast, a party to a conflict in situations other than occupation has no proactive obligation to provide for the needs of the civilian population; however, it is also much more limited in its ability to delay or refuse humanitarian relief schemes proposed by others, as noted in the discussion of 'urgent necessity' above.
Of course, I do not intend to blur the lines between legitimate and non-legitimate conditions on humanitarian action, or encourage occupants to compensate for non-legitimate restrictions on humanitarian action rather than refrain from imposing them in the first place. 38 One critique of the argument outlined above is that it undermines a bright-line rule that limits restrictions on humanitarian assistance or could even authorise an occupying power to restrict humanitarian assistance that a non-occupying party to the conflict would be required to permit. Certainly, an occupying power could not impose more restrictions than would be permissible for a non-occupying party to the conflict. In that sense, the obligations outlined in Article 23 of the Fourth Geneva Convention and Articles 70 and 71 of Additional Protocol I should, at the very least, serve as a minimum standard by which any restriction imposed by an occupant could be compared. We might ask whether the restriction contemplated by an occupying power would result in a lower level of humanitarian assistance than would be permitted by a non-occupant exercising its (limited) 37 States also have a duty to protect against human rights violations from private actors. 38 Indeed, where 'deterrence' is viewed as a military necessity, civilians are at risk because of the danger of withholding humanitarian aid to pressurise political actors or armed groups. There is a brief description by a senior Israeli military official of how civilian suffering could be used as a tool for deterring military and political actors in the context of Israel's conflict with the armed Lebanese group, Hezbollah. The former head of Israel's National Security Council has argued for the 'necessity' of making civilians in Lebanon suffer, in order to pressurise the Lebanese government to rein in Hezbollah and thus prevent a further round of violence: 'There is one way to prevent the Third Lebanon War and win it if it does break out (and thereby prevent the Fourth Lebanon War): to make it clear to Lebanon's allies and through them to the Lebanese government and people that the next war will be between Israel and Lebanon and not between Israel and Hizbollah. Such a war will lead to the elimination of the Lebanese military, the destruction of the national infrastructure, and intense suffering among the population. There will be no recurrence of the situation where Beirut residents (not including the Dahiya quarter) go to the beach and cafes while Haifa residents sit in bomb shelters. Serious damage to the Republic of Lebanon, the destruction of homes and infrastructure, and the suffering of hundreds of thousands of people are consequences that can influence Hizbollah's behavior more than anything else': Giora Eiland, 'The Third Lebanon War: Target Lebanon' 11(2) INSS Strategic Assessment, November 2008.
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J USTIFYING RESTRICTIONS ON RECONSTRUCTING GAZA prerogative to impose restrictions for reasons of urgent military necessity. 39 Where an occupying power seeks to restrict humanitarian assistance below the 'floor' level established for parties to the conflict, such restrictions would be prima facie unlawful. Where restricting humanitarian assistance is found to be within the bounds of legitimacy for an occupying power, however, I suggest that a second inquiry should take place: What measures might the occupant be required to take to compensate for the interference with humanitarian relief? Such a two-step inquiry would comport with the goals of IHL -to permit an occupying power to pursue military goals but to require it to protect civilians from the effects of the conflict, to the extent possible.
In short, where an occupying power legitimately claims necessity as justification for restricting humanitarian action, the less immediate the security need it pursues, the more a price might be exacted for pursuing it, in the form of an obligation to provide alternatives to the delayed or thwarted humanitarian action.
LIMITATIONS ON HUMANITARIAN ACTION IN GAZA
In this section, I describe some of the procedures governing humanitarian action in Gaza, focusing especially on restrictions on the entry of construction materials, an issue that became prominent in the wake of the devastation arising out of the 2014 military operation. I hone in on the security needs cited by Israel in setting conditions on humanitarian action and analyse them in light of the discussion outlined above.
There are, of course, limitations in applying the general argument in this article to any one case study. Indeed, while all situations of occupation are unique, the Israeli relationship with Gaza is particularly complicated and controversial, as explained below. The following section is intended to be illustrative, a demonstration of how this argument might work in practice, and not an exhaustive application of the argument.
First, I offer a brief note on context. Israel conquered Gaza, the West Bank and other territories in 1967 and maintained a permanent military ground presence in Gaza until September 2005. At that time, Israel claimed that its removal of a permanent ground presence and civilian settlements ended the occupation and that it was no longer bound by the law of occupation in its interactions with Gaza's civilian population.
40 I take the position that Israel continues to owe obligations under the law of occupation to the residents of Gaza and that the application of such obligations should reflect a functional approach; in areas in which Israel continues to exercise control (for example, over the movement of persons and goods) it continues to owe obligations, 39 Subject to the qualifications outlined in GC IV (n 5) art 23 and AP I (n 6) arts 70-71: see discussion at text to nn 12-14. 40 41 The Israeli Supreme Court takes something of a middle ground, holding that the law of occupation no longer applies but that Israel owes enhanced obligations to Gaza residents, stemming from, inter alia, its control over Gaza's crossings and the dependence created on Israel during the decades of direct rule. 42 The debate over this question continues to be lively. 43 At present, Israel controls the flow of goods entering and leaving Gaza and exercises substantial control over the movement of people. It does not allow passage via air or sea. The Rafah Crossing between Gaza and Egypt is closed for goods and mostly closed for passengers, opening for a few days every month or two for humanitarian purposes. 44 Gaza's major donors and international organisations rely on permission from Israel to undertake humanitarian action in Gaza, because Israel controls the movement of persons and goods.
As a general matter, Israel currently coordinates the entry of civilian goods, except for construction materials, without undue delay, via the Kerem Shalom crossing. It also permits foreign representatives of some international organisations to enter and leave Gaza, subject to conditions, 45 and allows limited access for Palestinian workers of international organisations. In accordance with its position that the law of occupation does not apply to its actions towards Gaza, the Israeli government sees its obligations to facilitate humanitarian access governed by the laws of combat as opposed to the law of occupation, primarily Article 23 of the Fourth Geneva Convention and Article 70 of Additional Protocol I, both of which it considers to be customary international law.
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A succession of Israeli governments have stated that the limitations it imposes on movement to and from Gaza stem from three primary reasons: (i) its security needs; 48 (ii) what it calls the 'separation policy', which, in addition to having security objectives, also seeks to achieve unspecified 'political rationales'; 49 and (iii) the absence of a legal obligation to permit movement, beyond a humanitarian minimum as outlined, Israel says, under the law of hostilities. 50 At various points in time, it raises the level of movement beyond what it considers to be a humanitarian minimum, saying that it does so voluntarily, as a policy matter and in the absence of an obligation to do so. 51 For the purposes of this article, I wish to focus on two aspects of humanitarian assistance in Gaza: first, construction and reconstruction, specifically the conditions placed on the entry of construction materials; and, second, the ban on students travelling from Gaza to the West Bank.
Until June 2007, construction materials were treated as ordinary civilian materials and their entry into Gaza was permitted, subject to search and to Israeli decisions regarding the opening and operation of the commercial crossings into Gaza. Until 2005, a limited amount of construction materials also entered Gaza, under Israeli supervision, via the Rafah Crossing on the Egyptian border.
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In June 2007, following the Hamas takeover of Gaza, Israel began to restrict the entry of civilian goods into Gaza, including construction materials, allowing only limited foodstuffs and other basic goods. In June 2010, in the wake of an incident in which Israeli commandos intercepted a ship bound for Gaza and killed ten Turkish nationals, most of those restrictions were cancelled, but Israel continued to block the entry of steel, gravel and cement, allowing limited exceptions for international organisations subject to a procedure that, in the first half of 2014, restricted the entry of construction materials to fewer than 500 truckloads per month, less than 10 per cent of 53 Together with the closure of tunnels under the Gaza-Egypt border -which, until mid-2013, had supplied most of Gaza's need for building materials -the Israeli restrictions led to shortages of building materials, halting of construction projects, and a spike in unemployment to 45 per cent in the second quarter of 2014, compared with 28 per cent in the comparable quarter in 2013. 54 At the time of writing this article, the construction materials policy is in a state of flux. In the wake of the destruction of homes, schools, hospitals and infrastructure as a result of the 2014 military operation, 55 Israel has started to implement a procedure which increases the amount of construction materials allowed into Gaza relative to the policy in effect immediately prior to the operation, using a mechanism for approvals and supervision mediated by the United Nations. The main elements of that mechanism involve a process in which projects are submitted for approval and require extensive monitoring and reporting by the international organisations undertaking them, with some ability also to sell materials to the private sector via suppliers approved by Israel and working under international supervision.
Israel has stated that it restricts the entry of construction materials out of concern that they will be used by militants to fortify tunnels, 56 and part of the existing approval process appears to address that concern by requiring the endorsement of an international organisation and holding that organisation accountable, through detailed monitoring, to demonstrate that the building materials are used for the purpose for which they were requested. However, at least under the procedures published thus far, additional objectives are being pursued in the process of approving or rejecting requests to bring construction materials into Gaza. 57 An additional criterion for allowing construction materials into Gaza for internationally funded projects has been the location of the planned school, clinic or other building. Among the eight different departments within the Defence Ministry, the Israeli army and Foreign Ministry who must approve the entry of construction materials, both the Southern Command and the military planning department must approve the location of a specific project, presumably to evaluate whether it would get in the way of future combat plans. 58 The Israeli government has in some cases refused to allow construction materials into Gaza for international projects the location of which was seen to interfere with such plans.
For example, in 2010, Israel refused to allow construction materials into Gaza for the construction of a school until the United Nations Relief and Works Agency (UNRWA) agreed to change the location of the school, which Israel claimed was near a military training site. 59 Additional criteria for reviewing requests to transfer construction materials include the identity of the donor funding the project and whether the project is tied to the Hamas movement or government. 60 Approval is granted only for projects undertaken by international organisations recognised by Israel.
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Here I would like to pause to evaluate the kind of security objective that appears to be promoted in the conditions that Israel sets on the entry of construction materials. The first objectiveto prevent construction materials from being used by militants to fortify tunnels -would seem to be within the ambit of security objectives that an occupying power may pursue or even, according to the Israeli government's position, would be legitimate for a non-occupying party to the conflict seeking to prevent diversion of humanitarian aid to the war effort. As a side note, I would argue that while blocking tunnels fills a valid military necessity, the means used to do so -restricting construction materials -fails the proportionality test.
62 Some of the other criteria for approving the entry of construction materials, however, seem to be aimed at broader, forward-looking and, in some cases, politically tinged objectives, as outlined below.
Consider, for example, the demand to change the location of a school or housing project as a condition of allowing the transfer of materials for its construction. Presumably, as part of its authority under Article 43 of the Hague Regulations, an occupying power might restrict construction in certain areas even to pursue forward-looking security objectives -for example, to prevent the construction of buildings that would block the view of its observation towers, or would concentrate civilians or civilian objects in areas that it foresees the possibility of bombing in the future. Such restriction should be matched, however, by a positive obligation to ensure that the construction takes place, whether by undertaking it directly in a different location, funding it, or in other ways ensuring that the needs of the civilian population are met. On the other hand, for a non-occupying party to the conflict it is difficult to justify such forward-looking security needs as 'urgent' or 'imperative' military necessity, especially when the restrictions are being imposed in the context of an approval process lasting for months, or even years, during most of which no active combat is taking place. 59 Yaakov Katz, 'Exclusive: "No" to UNRWA School "Near Hamas Base"', The Jerusalem Post, 22 October 2010, http://www.jpost.com/Israel/Article.aspx?id=192368. The procedure for requesting approval for a school lasts for months or even years; during that time the Israeli military did not attack the area that it said was a military training site, which indicates that its considerations were forward looking. 60 Construction Materials Procedure (n 57) s 5(2). It is not clear to what extent the limitation of not wanting to facilitate construction projects sponsored by the Hamas government is based on political reasons, and to what extent the limitation is based on concerns that the construction materials would be used for military purposes. 61 Construction Materials Procedure (n 57) s 5(1). 62 Given the extremely limited effectiveness of the restrictions in actually preventing the fortification of tunnels, on the one hand, and the substantial harm to civilians and civilian infrastructure on the other, the restrictions are a disproportionately harmful means of achieving what would otherwise be a legitimate security goal. For more information see Gisha, 'Frequently Asked Questions about Construction Materials', October 2014, http://gisha. org/publication/3610.
As another example consider restrictions on experts from Gaza travelling to the West Bank for training and cooperation on building projects. The restrictions are part of Israel's 'separation policy', which is described as having both security and political rationales. 63 The security rationales include a desire to prevent 'the ability to transfer information and materials to hostile entities and abuse of ties between residents of the two areas'. 64 There has been little elaboration of the political objectives, although they would not constitute valid reasons to restrict humanitarian assistance. The security objectives, however, appear to be broad and go beyond what is considered urgent military necessity.
A similar observation can be made about a decision by the Israeli Defence Ministry to prevent students from Gaza from travelling to their occupational therapy study programme in Bethlehem University in the West Bank. Ten students from Gaza received scholarships to attend the only Palestinian occupational therapy degree course, which is located in the West Bank. The context was a severe shortage of occupational therapists in Gaza -with only one certified therapist working -and a high percentage of people with disabilities in need of therapy. The Israeli Defence Ministry refused to allow the students to travel, citing a total ban on students from Gaza studying in the West Bank, which had been in place since 2000. The security objectives cited as reasons for the prohibition include the concern that a student who innocently wished to study at a West Bank university might, at some future date, decide to use violence against the State of Israel or its citizens, and that students belonged to a 'risk profile' of people who were particularly likely to be radicalised. 65 Although it was acknowledged that the students were seeking to learn a badly needed humanitarian skill, the Israeli Supreme Court upheld the refusal. 66 Here, too, the security arguments invoked as justification for restricting humanitarian activity are quite broad, including the long-term concern that a student with no ill intentions now might in the future choose to engage in activity that would endanger the security of the occupying power. In pursuing such broad and forward-looking security objectives, an occupying power indicates that it has the capacity and control needed to engage in long-term planning and should be required to apply that capacity to meeting the humanitarian needs of the civilian population. In the case of the occupational therapy students, given the civilian population's need for the expertise that the students sought to acquire, it would mean taking proactive steps to ensure that the occupied territory is adequately supplied with professionals trained in occupational therapy, whether by facilitating alternative educational programmes, providing funding, or taking other steps to ensure that humanitarian needs are met.
I highlight two points here. First, in the case of construction materials, if we take seriously the Israeli government's position that the law of occupation does not apply, it would be difficult to justify restricting the entry of humanitarian relief in order to pursue objectives that stray from the requirements of 'urgent necessity'. That is not to say that a contextual approach to evaluating security objectives is prima facie inappropriate -the security needs that might justify placing conditions on a year-long project to build houses might be broader than those that could justify delaying a convoy bringing food and water to civilians urgently in need of supplies, if only because 'without delay' has a different meaning in those two situations. However, the extent of the objectives pursued appears to deviate from those covered by 'urgent necessity' as contemplated in Article 23 of the Fourth Geneva Convention and Articles 70 and 71 of Additional Protocol I, applicable to situations of armed conflict that do not include occupation.
Second, if one takes the position, as I do, that the law of occupation does apply to Israel's actions towards Gaza, pursuing at least some of these broader and forward-looking objectives may be justifiable, but it should be matched by a commensurately more robust obligation on Israel to undertake such humanitarian action itself. It would seem that the broader the interpretation of Article 43 'public order and safety' for the purposes of security justifications to restrict humanitarian action, the more robust the obligation should be to ensure that humanitarian action takes place through other means. The literature and case law on the duties of an occupier in a long-term occupation support this approach.
67 So a refusal to allow building materials to enter for the construction of a school, because the planned location interferes with plans for a future military operation, may activate with greater vigour the obligation that Israel has not just to facilitate humanitarian assistance but rather to undertake it itself -perhaps to pay for the school's construction in an alternative location or facilitate school administrators to access training programmes in Israel, the West Bank or abroad.
The broader point is that a party to a conflict that is pursuing long-term planning goals in regulating the entry of civilian supplies and the population demographics is also creating a special relationship with the civilian population in question, one that carries with it not just control but also commensurate responsibility. A power so involved in shaping life in a foreign territory essentially engages in a trustee relationship, whether it is the kind of trusteeship that exists between an occupying power and the civilian population or a trusteeship based on a robust interpretation of a warring party's obligations to facilitate humanitarian action.
DEFINING HUMANITARIAN ASSISTANCE
In this section I briefly address what might be considered humanitarian assistance protected by international humanitarian law. As noted above, international law has developed to expand the scope of humanitarian assistance protected, from a closed list of supplies to civilians to the broader category of items necessary for survival, including clothing, shelter, food and medicine. On this reading, then, would an item like construction materials be considered humanitarian supplies the passage of which must be facilitated? Would it depend on the intended use of the materials (such as construction of a water well, a hospital, a school or a housing unit)? Would it depend on whether the housing unit is intended for displaced persons whose homes have been destroyed 67 Roberts (n 29); Abu Ita (n 30).
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68
It is also increasingly accepted that an occupying power should not only be bound by the requirements of IHL but also by its obligations under international human rights law, including the obligation to allow for economic, social and cultural development, subject to the limitations of military necessity. 69 On the other hand, the Israeli government has taken the position, with approval from the Israeli Supreme Court, that its obligations under a conduct of hostilities model in Gaza are limited to allowing for the provision of 'essential humanitarian supplies', but not beyond that, 70 and indeed for three years it has restricted the entry of goods into Gaza by quantity and type, including creating mathematical formulae to determine how much food would be allowed into Gaza and classifying food items as permitted humanitarian items or banned luxury goods. 71 I suggest here, too, a proportional relationship between the scope of security arrangements claimed and the scope of the action that is considered protected humanitarian assistance. Again, the broad scope of the security objectives claimed is indicative of the context as well as the long-term nature of the relationship between the party restricting aid and the civilian population affected. Pursuing a long-term security objective -such as regulating zoning and building or seeking to prevent the development of a tunnel network that by its nature takes time to build -indicates a relationship between a party to the conflict and the civilian population which projects into the future. It indicates long-term planning to meet security needs and should be accompanied by long-term planning to address civilian needs. Such planning would include not just tents or temporary shelter, for example, but also the development and maintenance of permanent structures, whether they are schools, homes or water systems. A party to the conflict that foresees lengthy engagement should also facilitate the civilian population's ability to prepare for that engagement, including the proper functioning of civilian institutions over time, requiring not just emergency aid but also the ability to engage in development.
In Gaza, I would argue that construction materials should be treated as humanitarian items the transfer of which is protected because of their crucial importance in meeting humanitarian needs such as shelter, housing, medical care and education. I would argue further that construction materials ordered by the private sector to undertake development and housing projects should also be protected, because economic development and a functioning private sector are necessary to provide for humanitarian needs in the long term. Similarly, allowing people to obtain the training they need to provide humanitarian services to the civilian population, such as occupational therapy, is also an essential part of meeting humanitarian needs.
Such a long-term view of the needs of the civilian population is commensurate with the longterm nature of the security objectives cited by Israel as justification for regulating the entry of construction materials. It would seem strange to interpret Article 43 to authorise an occupying power to make long-term investments in security while taking a narrow and short-term view of the parallel authority and responsibility to restore normal civilian life.
While a robust interpretation of the duty to facilitate development would flow from the obligation to restore normal civilian life, I suggest that, in some contexts, development assistance should come within the ambit of IHL protection for international relief schemes. For example, where the Dutch government donates a truck scanner to be used at the goods crossing between Israel and Gaza Crossing, 72 it seems clear that the Israeli government should facilitate its use for transferring humanitarian items into Gaza. What about allowing the scanner to be used for goods to be marketed from Gaza to the West Bank? In 2013 the Israeli Defence Minister refused to allow the scanner to be used for such purpose, citing Israel's policy to separate Gaza from the West Bank and specifically a desire to prevent information from being transferred from Gaza to the West Bank, even though the scanner was approved for goods leaving Gaza via Israel for markets abroad. Whether goods from Gaza can be shipped to Judea and Samaria is a different question. It has nothing to do with the scanner. It has to do with a security policy whereby, according to the recommendation of all security agencies, we should not allow merchandise to be transferred to [sic] the Gaza Strip and the West Bank for security reasons. And why? Yes, the scanner is effective. If a person tries to hide or if someone tries to smuggle certain weapons, the scanner is supposed to detect that. But the scanner does not detect everything people want to smuggle from the Gaza Strip to Judea and Samaria; we are talking about a security situation from the Gaza Strip. There is a functional Hamas command center today. As an example, there are other actors at play therePalestinian Islamic Jihad, Salafist organizations, global Jihad organizations, who would very much like to export terrorist activity to Judea and Samaria. The Hamas command centre in Gaza has been trying for a long time to set up, establish and activate Hamas ISRAEL LAW REVIEW [Vol. 49:2 In situations in which a party to the conflict pursues broad and long-term security objectives and cites them as reasons for setting conditions on humanitarian assistance, international organisations and donors should also be permitted to set broad and long-term goals in providing assistance, including not just objects essential for survival but also the economic and physical capacity and infrastructure necessary for civilians to provide those objects themselves over time. I would argue that Israel should facilitate use of the scanner for outgoing goods, so that in the long term civilians in Gaza will engage in the economic development necessary for self-sufficiency, which will allow them to provide for their own humanitarian needs. 74 While the obligation to allow economic development in Gaza has roots in human rights law 75 and in the obligation, under Article 43 of the Hague Convention, to restore public life, I suggest here, as a direction for future development of IHL, that the provisions requiring facilitation of humanitarian aid should apply also to facilitation of development, a long-term aspect of humanitarian aid that is the mirror image of the long-term security objectives being pursued.
CONCLUSION
I have looked at the architecture of the provisions on limiting or refusing humanitarian assistance and analysed the potential consequences of seeking to meet broad or forward-looking security objectives through restrictions on humanitarian assistance. I have proposed a symmetrical relationship between the breadth and forward-looking nature of security goals pursued and the breadth and forward-looking nature of obligations towards civilians harmed by restrictions on the delivery of humanitarian aid, including a robust interpretation of an occupying power's obligation to ensure adequate supplies to the civilian population. Over the long term, that obligation should take into account not just receipt of humanitarian assistance but also the development activity that could provide future sources of supplies and livelihoods.
The advantage of this approach is its potential to enhance the self-regulation of warring powers who are increasingly expanding the ambit of what they consider to be militarily necessary, including actions in response to asymmetric warfare. 'Military necessity' is a veritable black box not easily cracked open by international organisations seeking access or others trying to engage in humanitarian assistance. Where attempts by those seeking to undertake humanitarian assistance fail to overcome restrictions, recourse might be had by essentially exacting a price for restricting humanitarian relief, one that is consistent with the principles and purpose of IHL. The broader the scope of the military necessity claimed, the broader the obligation the foreign power may have to facilitate, or even provide, humanitarian relief, presumably through other cells in Judea and Samaria and the reason they have had a hard time doing this has to do with their ability to communicate with Judea and Samaria. If we open this channel, that allows shipping merchandise, it will be possible to hide things in this merchandise that we don't want to reach the Judea and Samaria from Gaza and which the scanner can't detect. 74 J USTIFYING RESTRICTIONS ON RECONSTRUCTING GAZA channels and means. Such a price could ultimately reduce the instances of restrictions on humanitarian assistance by acting as a deterrent or, where such restrictions are justified by military necessary, mitigate their negative effects on the civilian population.
A symmetrical relationship between the scope of military necessity claimed and the scope of the obligation to facilitate or undertake humanitarian assistance also more accurately reflects the nature of the relationship that a warning party or occupying power is forging with the civilian population. Where engagement with the civilian population is intense -including tactics of 'winning hearts and minds', seeking to influence support for militant groups and deterring civilians from participating in hostilities -a foreign power is essentially investing in a long-term series of interactions and controls with the aim of enhancing security. On a normative level, where pursuing military needs reflects long-term planning and investment, so should ensuring the civilian population's humanitarian needs. On a practical level, the ability to engage in long-term security planning implies the kind of control and resources needed to provide alternatives to the humanitarian initiatives that may be restricted.
